
FEDERAL COMMUNICATIONS COI&ISSION
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April 1), 1952

INTER-OFFICE MEMORANDUM

FOR: Information

TOs Commission

FROM: General Counsel

SUBJECT: Analysis of provisions of S. 658, a bill to amend the
Communications Act of 1934, as reported out by the
House Committee on Interstate and Foreign Corrinerce.

1. On April 4, 1952, the House Committee un interstate and
Foreign Commerce reported out S3 658, the iMcFarland bill. This bill
was passed by the Senate and has been substantially changed in cer-
tain respects by the House CGmmittee. There is attached hereto an
analysis of the bill, section by section, comparing it aith the
present Act, the version passed by the Senate, the Comr:dssiorns pro-
posed revision of the Senate version, and estimating, in so far as is
possible, its effect upon the Commnission if passed.

2. It is believed that the House may act upon thte bill at
any time after April 22, 1952, and this analysis is submitted to aid

the Commission in determining whether any further action should be
taken by the Cormmission at this time.

*· ' , , . -,i)i *,

Benedict P. Cottone ,-
General Counsel
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Section 1. This section is the title. of the bl:l.

Section 2. Section 2 amends paragranh (o) of, Section 3 of the Communications
Act to define "broadcasting" as "the dissemination of: radio commtunications in-
tended. to be received directly by the ,ublic."' This definition is the same as
that in S. 658 as nassed by the Senate and the Commission's bro.osal, excert
that it omits the word "general" before "public". The Iouse committee renort
sa,ys 'general" was left out because there might be doubt as to the intended
significance of the change, which had been made by the Senate comi.,ittee to con-
form with Provisions of the Atlantic City Treaty. Inclusion of the word "general'"
might have caused confusion in connection with subscription services such as
oThonovision, which is now under study by the staff. The new section 3(o) there-
fore merely omits the mention of relay stations now contained in the Act.

Section 3. This section adds new definitions to Section 3 of the :ict. It de-
fines "station license", "license" and "radio station license" as do S. 038 and
the Co::m~ission's nrorosal, thus making clear that any special or tenm-oorary
authorization would be considered as a. license. It also defines a broadcast sta-
tion, as do the Senate version of S. 658 and the Commission's oro-oosal], as "a
radio station equirned to engage in broadcasti.:n as herein defined." It also
defines "construction -ermit" to refer, as do the Senate version of S. 65C and
+he Conmisision's oronosal, to any instrument of authorization required for the

wons'truction of a station, or the installation of an-,.ratus, for the transmission
of energy, whatever name the Commission may give it. Reference in the :now bill
to "'construction of a station" is new, but arrears to be merely a clarifying
revision.

Section 4. (a) This rrovision swould. rsmnd Section 4(b) of the Act b;r adcdi-ng
after the 'Prohibition against Commissioners enrcgajing in ary other business,
vocation or esmlo;yment, a oroviso that the orohibition shall 'not ,anlt;- to the
orenaration of technical or Professional Publications for .rhich a reasonable
honorariun or comensation may be accented. The House bill eliminates the oro-
hibition in the Senato version w.hich would orevent cany Commissioner xrho h-a not
served his full term from reoresenting anyone, before the Cionlission in , a oro-
fessional canoacity for one year after leaving the Co:rimission. Thie House nro-
vision is the same as that contained in the Commr.ission's version of the bill,
and strongly urged in the Cominission's comments.

(b). This section -amends Section 4(f) of the Lct, by striking out the existing
orovision which authorizes the Coirniission to nnnoint-certnin staff officers
without regard to the Civil Service Act or the Classification Act and substitutes
a -rovision authorizing the Commission to aoint such ema-loyces as ma.:y be
necessary in accordancc with the Civil Service Act and Classification Act. This
a..endcnent merely conforms Section 4(f)(1) to the changes made by lamws Onacted
subsecuent to the Communications Act, but which did not snecificilly ramend that
Act.

'.hiis section also adds a orovision that each Com.nissioner mnay iithout regard

I
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to Civil Service Laws, but subject to the Classification Act appoint and fix
the salary of one professional assistant. This provision is in accord with vieV4
expressed by the Commission, except that the recommendation that each Commis-
sioner also be authorized to appoint a secretary has, for undisclosed reasons,
not been adopted.

(c). This orovision enlarges Section 4(Ed) of the Act to authorize expenditures
for lnad for monitoring stations and related facilities; for constructing such
stations; and for equiPoing, furnishing and maintaining such stations and

labormtories and related facilities (including construction of minor subsidiary
buildings costing less than $25,000 each) used for research. This amendment is
identical to the one originally submitted to Congress by the Commission.

(d). This Provision would remend Section 4(c) of the Act by requiring the Com-
mission to submit certain information to the Congress in its nnnual reiort which
is not now roauireC. It is substantially identical to the Provision contained
in the Conmmission's version of the bill, but still retains a Provision to which
the Commission objected, requiring it, in its :nnual re'orts, to include infor-
mation a.s to legislative recommendations submitted to the Bureau of the Cudget
for its clearance but not yet ar)nrovad.

Section 5. Section 5 of S. 658 amends the existing provisions of Section 5 of
the Communications Act in the following respects:

1. A new section is added stating that the Chairman of the Commission
shall oreside at meetings and sessions of the Commission, roDrcsent it in matter
dealingg with legislation or requiring conferences or communications ,With other
government offices, and generally coordinate and organize the wlork of the Com-
mission to oromote -romrJt and efficient disposition of all matters within Com-
mission jurisdiction. It is expressly provided, however, that all other commis-
sioners may present their ownm minority or su-olemontal views on all )ronosod
legislation. The orovision is identical with a similar provision of the HcFarland
bill as it oassed the Senate eand was annroved unanimously by the Commission in
its comments on the Sen'a.te version of the bill. As rritten, it woulC. not apoear
to involve arny significant changes in Commission organization or Procedures now
established under the existing Act and under the ComiAission's Administrative
Order :-o. 8.

2. Section 5(b) of the bill requires that within six months of the
enactment of the bill the Commission is to organize its staff into integrated
bureaus and into such other divisional organizations as it may deem necessary.
It also provides that integrated buroeaus shall include all necessary legal,
englneDring and accounting oersornnel as are necessary. It is identical 'iith
similar Provisions of S. 6i58 as Tassod by the Senate and with the lenggu e in-
corporated in the Commission's ororosod redraft of the Senate bill, excent for
the fact that the Commission's nroposoed revision wrould have allowed twelve months
for completing the reorganization instead of the six months trovided in the
House version of the bill. Since, in the meantime, the Coimmission has reorgan-
ized itself in exactly the manner required by the bill, the chanrge in time from
twelve months to six months would not aooear to be important. It should be noted,
however, that in commonting uron this Provision to the House Committee, Commis-
sionor Hennock stated that she was of the oninion tha.t the functional orgrniza'i
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sotun should not be rade mandr-tory but should be loft to the Coraission' s dis-
cretion :!.s under the existing law. 1nactLient of tthe rrovisions woulc not anrear
to require any changes in the Commission's *resent organizational sotu,.

3. Section 5(c) of the bill requires the Co!mmission to establish a
special review staff consisting of loeggl, engineering, accou ting, eand other
necussary norsonnel. Tlhe staff is to be a-n indo-rendei;t one directly resnonsible
to the Co..lission and not un.or the suoervision of any other Commission e-nmoloyees.
Its solo job is to assist the Commnission in cases of adjudication which have been
design.ated for hearing and its functions in this res-ect are limited to the
following; three categories:

(a) To nrenare, without recommendations, o. sumniry of evidenace
oresented at such hearing;

(b) To nrenare, without recomm!le-nd?.tions, orior to oral argya-
ment, a cormnilation of facts material to the excetions to the initial
decisions of examiners and the rcnlies ,rhich have been filed thereto;
aad

(c) To nreoare for the Commission or any of its meombers, with-
out recommendations and in accordance writh s-ecific directions,; :emo--
randa, o0inions, decisions and orders. Thesce three functions can
only be performed by members of the review staff or by one of the
nrofossional assistants anrointed by, and resnonsible to, the indci-
vidual Commissioners.

This nrovision is ?n exoansion and cl,-aification of a similapr -ro-
Vision i.-hich anroared in the Senapte version of the Bctiinrland Bill, and is not
in accordance writh the views exrnressed by the i-ajority of the Commission ,rith
respect to that bill. 1;'nilo Con. issioner Jones had stated his disagreement with
the Commviission majority on this point, the Commission majority had statod that
it believed. that it should be free, in adjudic.tory mrocedings, to consult with
membors of its staff not cngaged in nrosacutor- or investigatory functions.

As the nrovision is written, it would a;)near to reo;.ire substantial
revision of oresent Comr ission nrocodures in adjudicatory nroceedings. For these
nrocedures, as estailished by the. Commission, do. allow it to consult in henring
cases with the. General Counsel, Chief engineer, Chief Accowlt4tnt and memlbers of
their staffs. 'iioreover, the functions of the 'existing Office of :O.inion and Re-
view would be substantially restricted if the bill irore to be enc.ted into law.
Tot only could this office not consult ,with the Conmission in ?ny advisory
capacity, as it now may do, but, both with resnect to dis7)uted finding-s of fact
and dis'uted conclusions, this office would not boe ernitted to recolme-'td the
o,ro-or resolution of any of the specific conflicts raised either in oxcentions
to initial decisions or in interlocutory motions brought to the Cormmission for a
decision in .heoring cases. The Colrnission could, nrosunnably, under the -roposed
orovisions, srecifically direct the review: strff to mrer.re memorand.- of law or
engineering with resroect to any rarticular issue or issues involved in -. hearing
case, so long as such nemorelnda contained no recom:enldations not themselves
directed by the Comi !isoion. The result would anmear to be, however, tl.at a
Jom:issioner, e.ssisted only by a single ,rofcssional assistant, would bhe required
:n the first instance to .resolve each and every. such conflict as niozht be raised
.ither in exceotions to initial decisions, in interlocutory motions in hearing
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cases, or in -etitions for rehearing of hearing cases filed rursuant to the
nrovisions of Section 405 of the Communications Act.

In this resm)oct it should be -ointed out that Section 4(b) of the bill,
which -rovides for the a mvointment of rrofessional assistants by each of the
Com.':issioners, oxnressly limits each Commissioner to one nrofessional assistant.
Under the bill as written, therefore, it would aDrecar tha.t while vom.missioners
might anpoint more than one ~-rofessional assistant to work in their i-m.ediate
offices, only one of such anrointees might be 1oer-iitted to consult w.ith the Com-
missioner in adjudicatory proceedings or make recommendations to him in such -.ro-
ceedings.

4, Of equal im-ortance in determining the extent to which tl-l nro-
vision of the House bill wou'ld reaoire soearntion of the Comrission fro:,. its
staff ?re the orovisions of the nronosed new Section 409(c) ('2) andc. (3) contained
in Section 15 of the bill. (Section 15 is discu.ssed ot this noint becau1se of its
close rolationship7 to the -rovisions of Section 5.) The first of these -rcvisions
nroh'.bits tny Commnissioner and 'his .rofessionl assistanrt froml consultilg; on any
fact or question of law in issue in any adjudicatory nroceeding, or receiving any
recornilend.tions from any 1nerson, exce-t unon notice a.nd ornortunity of all rarties
in the proceeding to marticiate. T-he only exceptions to this restriction are
that the Commissioners may consult among themselves or with their own assistants,
(but not with the *rofessional assistant of any other Conr. -jissi:nor) , man' my
utilize the services of the review strff to the limited extent nerm.itted by Sec-
tion 5 of the bill. Subsection 3, an nonarontly rod.und..nt -rovision , buttons
this ur by orohibiting Conmzission investigator- or rrosecu.tory -ersonnol, or th(.
norsonnol engaged in court litigation, from advising or consulting ,ith the Com-
rission in adjudicatorsy nroceodings.

It should be nointed out that tlis rrovision is broader then the nro-
vision of the !,icFarland Bill as it massed the Senate. Tor it not only '.rohibits
Com..:issioners and their assist1ants from consulting with reimbers of the Co_-smis-
sion's stcff in adjudicatory -,rocecdings, but also mrohibits thcrm fro.- consulting
with nny other nerson, including the -riv:1.te narties to such nrocce.Ling-;, or
their attorneys or ongineers. Under the terms of the bill, such isol.n.tion would
coim.onco at the time any caseo is designated for hearing. Since it prolhibits the
Com:.issioners, or their assistants, from receiving any recommendatioins, as ,rell
.ns from consulting with any nerson, nressrnably it would -rohibit the Comnlis-
sioeiirs from receiving any letters concernin; hearing cases or at least require
a Coririssioner who reccivos letters containing any such reco,'lond`.tions, to m"ke
thoei avvailable to all other -narties in tho nroceeding.

5. Section 15(a,) of the bill contains a Trovision identical with that
contained in the Sona.te version nmending Section 409(a) of the C'om.Munr..cations
Act to eliminate the --rovisions which now reouire Co;.rissioners to sit as
exmniinors in certain tynes of nroceedings, such as revocation nroceedins. This
asnect of the chrnge was a.rnrovod by the Co.m.ission in its comments on the bill.
The House bill, however, ?lso contains a .rovision rwhich was not apT.roveod by the
Comi;lission, wihich nrohibits individual Comn;issioners from sitting as hearing
examiners and requires that hearings be heard oither by one of the cx'a.iners
apnointed nursuant to the provisions of Section 11 of the Administrative rro-
cedure Act or by the Commission a.s a wT.:ole. The nurnose behind this e.,en'ment
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ras that the Commission liould 'be reluctant to overr'ule one of its members. The
Commission had nointed out that the record in rcovious cases does not su.-rnort
any such conclusion end that there may be circusnstancoes in which it is -advisable
or useful to h.ave a Comrlissioner, rather thann an exrniiner, sit as the he.ring
officer. Since this would be prohibited by the bill cand since it is obviously
i!nmracticablo, save in the most extraordianry circumstances, for the Cormmission
as a whole to sit as 1i exa. miner in hearing casos, the result of the ,assnge of
this provision would aTvnear to be to reinforce the already nressinr; need of the
Commi.ission to secure adcditional exarinors.

5. The nrorosed Section 409(b) set forth in Section 15 of the bill as
revised by the House Co~mmittee, adonts certain suggestions hl6ich had beon made
by the Conlrission with roes-ct to the nrerarmation of intial dec-sions. The
;IcFarland .ill, as noasssed by the Senate, required the expm.liner who hears' a nro-
cecd ing to -renare an initial decision. The Conm-ission -nointod out tha.t nro-
vision should be made for circumstnices in which the exa-ninr. becomes unavailable
and. ciannot nrenare the initial decision or for situations requiring; great exne-
dition twhere the Commiission may wish to order the record to be certified to it
for drafting of the initial decision. The House adonted this sug,;~,stion unTd the
bill contains an exception in the case "'where the hearing officer bec.l-mes un-
available to the Commission or whlre the Commission find.s uron the record thent
due and timely execution of its functions imnerativoly and unavoidably reqcuire
that.the record be certified to the Cor:mmission for initial or final decisions."
The first mart of this language is amlbiguous for it does niot make clear lhether
in cases of exmniner unavail.bility the nre-aration of an initial decision is to

e delegated to another ex.aniner or, as has been consistent Commission -ractice
in the moast, certified to the Commlission for the nrernaration of initi)l. decision
by the Cor;:aission itself. but, in any event, if the review steIff of the Commis-
sion is to be limited to ansaly zinE argml:cants ando extra.cting relevant material
from hearing records, without recomncndation, then it would -aenear, as a 'aractical
matter, that there will not be Pmn situations whore the Cormmission will be able
to preoare an initial decision. TAis is true -narticularly since uundor the nro-
nosed bill it would amn7arently not be nossible to delegate the drraftin,;[ of an
initial decision to an individual Coc:.issioner. It would avnear, therofore,
that as a ?ractical matter, where the examiriner lwho hears ea roceedin. -either
becomes uinavailable or for other reasons c-nnot exroditiously draft end issue
his initial decision the only solution rill bo to assign the record to ,l-other
exa.iner.

7. The bill also contains -rovisions, which woere in the i~crland Bill
as nassed by the Senate, nrohibiting eoxainers, in the conduct of tlheir hearings,
from consulting with any nerson excent unon notice and o-nortunity for lr.11 ',ar-
ties to ?articinato, end nroviding that in the -7erfor mance of their duties,
exvLiners shall not be resnonsible or subject to the direction of mersons cn-
gagod in the cerfcrmr.nce of investigntive or nrosocutory, or other functions of
the Commission, or any other agency. The Commission in its comm1ients on the
Senate bill, had sugg.ested that a nroviso be added statinr th'.t exoiliners might
be subject to the sunervision of a member of the Commiission or a chief exariner
for administrative mur-ooses relating to the nerformance of their duties. This
suggestion has not been adorted however and the absence of such lan<.uage throws
~aubt unon the authority of the Cornmission, und-er the rrovision of t1hc bill, to
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ar-oint a chief examiner. It should be noted, however, that such d.oubt has
also boon cast uron the Gor.mission's authority, indoeendently of this bill, by
a recent decision of the federal district court in the case of Fed erl Trial
.Exuniners 'Conference v. Rarnsec!'.,(caso no. 5171--51, U .S..., D.C.). 'In F.ddition',
hc ousr.edraft of the bill c.nta.il... a -rovisio r -rohibitino .cxnnincrs. fro.
?.dvising; or c.nsulting with the Comitission or .rxy of its staff with res1edt to
an initial decision or the excePtions filed thereto.

8. Section 5 of the bill also reinstates, at the suggestion of the
Colrmmission, the langlunge of the existing' Section 5 of the Co:L.mi:lic-tions Act
authorizing the Com;ni:ission to divide itself into ranels. ..oreovor, Section 5(e)
of the bill constitutes a general revision of the l.ng-;uage of Section 5(e) of
the nrcsont Act relating to delegation of authority by the Co:n.lission. In
essence, the revised -orovisions Dermits the reference of any nortion of the Com-
mlission' s business, excent action on hearing c Lses in adjudicatory rroccodings,
either to an individual Conm.issioner, or to a board of Cor-,mission eo: loyoes,
with authority given to the Chairman of the Com..ission to designate the Commis-
sionor or emrnloyee to serve temnoro.rily where the iannointed dele,,ate is aDosent
or unav':ilable. Persons onerating noursuant to such delogation can t.ake all
actions which the Commission could itself take and their actions wrill have the
sane force and effect as if they had been tarelon by the Commission itself. The
action of any Cormissioner or emnloyee delegated to act for the Conission as a
whole is emxressly made subject to a netition for rehearing directed to the Com-
mission as a whole nursuant to Section 405 of tilhe Act.

The revised delegation section a-poars to be nii inorove;,ient over the
confusing language of the existing Act ,'nd is not in substantial conflict with
ahi- of the suggestions made by the Conmission in its comments -non tlhe Senate
bill. The only significant chlange fro; oexistin e-. law eliminates the .-rovision
in the --resent Act w.hereby the action of 'a -orson dele£'?.ted to act for tihe Com-
mission nanel mpy be reviewed unon -ctition by the Comnission -ranol, Pald sub-
scquently, unonr another rotition, by the Co(mmission as a -hole, and docs not
a.)near to raise any substantial nrobl.cms. For even if the Com:npission 7rere; at
some subsequent date, to organize itself into 'nanels there would anne3r: to be
no serious nroblemrs involvad in requiring netitions for .rohearin of actions
by persons delcegn.ted to act for a .ancl to be considered directlyoy the Com-
mission as a whole in the first instince ra.thor than being required to be first
heard by tile ranel.

Section 6. Thlis section relates to license renewals. The ne:307(d) hereprsed
omits the nresent lanfuaf;e to the' effect that action with res-oect to i-ne.lals
shall be govcrned by the sa;:e considerations and rr-.ctices affecting the ,-rant
of original annlications. The nev, section nrovides that rcnewo.ls rm, be L,ranted
if the Conmission finds that the -ublic inter.est, convenience e.nd necessity
would be served thereby. It furtLer nrovides that; with reos-oct to broadcasting
renewals, the Co'm!ission shall not require a.n an-licant to file inft. rmation
which has previcusly been furnished, or which-is not directly' natoriel to the
considorations cffocting grant or denial of the a.?nlication. Pinally, subsec-
tion (a) of Section 6 -rovides that the l.icense shall be continued in effect
Dending hearing and final decision on such m-n atolication and the dicmosition
of a ?oetition for rehearirn nursu-nt to Section 4C.5. The change concerning
the handling of renewal arnlications was in the Senate version of S. ;6 -l.nd' v.
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opOosod 'by the Co-mission, nartly on the he ground that in conjunction with Sec-

tion 1i of S. 658, which nut unon the Commission the bu'den of nrocoding with

the evidence and substantiating the grounds specified in the notice of hearing,

the p roposal provided for grant of a re..,ewal unloss it could affirmatively be

shown that a grant was not in the public interest. The House version of S. 658

does not contain the orovision with res.oct to burden and to that extent mneets

the Commission objection. The Comrmission, however, had also stated that it

on.osoe. the change in langu.ge even without the shift in burden of -,roof, be-

cause it raised a substantial question as to whether licensees, incl'diricg non-

broac'.ast licensees, were being afforded a tyne of nermanent fra.nchise, con-

dcitioned only unon meeting minimum quualifications, and !whether d':ra:tS couldl be

'a~de at renewal time to conroting aTmlicants with sunerior qualific..tions. The

new House committee revision of S. -658 a-onarently attemnts to clear u'7 this

doubt by a rrovision,discussed below, relating to grants to new as?,-licants of

the facilities of existing licensees who are un for renewal, and also oyr the

deletion of the burden of nroof section.

The provisions with respect to the information to be filed are new and

it is difficult to prcdict their effect, if any, on rresent Commission forms or

requirements. It uwould not, however, urevent the Cormmission from sccuring all

information necessary to ? determination as to whether a license renew:,]. would

ser've the ublicinterest. The last nrviion merely e rovisions

of the Administrativo Procedure Act.

Section 6 of the house commrlittee version of S. 658 also contains a new

section 307(f) of the Act, which nrovides that when a renewal is not granted,

but sanother-anrm.icant is granted the s?,a-e or' rutu.:lly exclusi'e facilities, the

grant of a station license to the other arnlicant shall be conditioned, ui'on

reouest of the a-rmlicant for renewal, un)on the ourchase by the other a,-Mlicant

of the physical rnlat and equiipmeint of the old licensee, at a fair value to De

determined by the Commission. This provision is onorable only if the a.rDlicant

for renewal has operated substanti,,lly as set forth in the license na-id has not

wilfully violated the Act, Commission rules or a treaty. This Provision arrears

to put the difficult burden unon the Comniiission of determining; the -ralue of

station plant and eouinrmnt. It also a',oears to be inconsistent with the tra-

ditional concet of the Communications Act that there is no ?ronerty right in a

license. Its execution would., furthermore, be extremely impractical, if not

impossible in those instalnces ,,here the new aprlicant is constructi.ng; his sta-

tion in a city different from that of the station of the apnlicant for re-iewal,

but is mutually exclusive with the renewal ar"licc.tion, since the neawr o?,licant

ri.ght have no conceivable use for the fixed noart of a station ?lmnt in another

city.

Section 7.. This section would amend Section 308((a) of the Act to arovide, for

all services, for the granit of construction permits, licenses, rind .io.ifications

or reno.ewals thereof, without the filing of a formal arnli.cntion, (1) in cases of

emeri'gency involving danger to life or Tro-nerty or duo to dtn.lge to equiprment,

(2) during a nroclaimed na.tional aemerency or Rar, when necessary for the

national defense or security or furthorance of the war effort, or (3), in cases

of emergency in the nonbroadclarst services whien the normal licensing 'rocodure

would not be feasible. The authorizations are lirmited to the neriod of the
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emergency or war. The present section 308(a). is limnited. to licenses, rcnewals,
eand. mod.ifications for stations on vessels or aircraft and providos for 3 month
licenses in cases of emergency.. This -rovision is substan.tially the snue as
the Sonate version of S. 658 with the added. -rovision with resnect to the non-
broadcoast services suggested by the. Commission. The Cor.mission.had no objection
to this Provision.

Section 7 also. amends suqbsection (b) of Section 308 so that it relates
to "all annlications for station licenso.s, or modifications or.renelwals thereof"
instead of "all such annlications." This aorears to be merely an editc.rial
chan -;e.

An important new subsection. () is also added to Soction S08 to
Trovide:

"The Cornission shall not make or nro-ulan.t any rule or re;Imlation,
of substa.nce or procedure, the nurpose or result of which is to
effect a discrimintion between Persons based uron interest in,
association with, or ownershi- of any med.ium Drima.rily enangaed.
in the. gathering and diss;eminavtion of information and no -y,"li-
cation for a construction nermit or station license, or for the
renewal, modification, or transfer of such a rermit or license,
shall be. denied by the Commission solely because of, anly such
interest, association, or ownershin."

It is not possible to determine exactly what off ct this Provision would have
unon the Commission's tast policy, rwhich has been sustained in court in the face
of charges that it constitutes i-mnro'er discriminrtion, of consideri.n:,. newsroraone
ownership a comrnarativc, but not a disqaualifyinj. fractor. tews-7ano7r onmershin
might be the sole factor of difference in a ceomnr.r.tive hearing, Although, on
its face, the provision could also be construed to strike at the mr1ltinl].e owner-
ship rules, since there the "discrimination" is also based on ownershiO of a
mediu.,l of m.ss cozmlunications which might co-nceivably be constraed. to be
"rrimarily ongged in the gathering mnd dissemination of information" the com-
mittee report on the bill states' that is is intended to aemly to news-nan-ers.
How a court might construe, the Provision in ragard to these two aroeas of
ei-,biguity is. a matter of sor!e doubt.



Section 8. This section proposes extensive amendments 1;o Section 309(a)
of the Act with respect to action upon,' form of, and conditions attached
to licenses. The House proposal is virtually identical with the Senate
version.

Section (a) of the proposal provrides that the'Commission shall
grant any application provided for in Section 308 if, upon examination,
it shall make a finding that the'public interest would be served by a
grant. This provision is substantially the same as that in the present

Act, except that the new provisidh would apply to construction permits
as well'as licenses, However, this provision must be read in conjunction
with the proposed subsection (c) of Section 309. This provides that all
authorizations granted without a hearing shall remain subject to protest
by any interested party for a thirty day period, The protest must show
that the protestant is a party in interest and must specify with particu-
larity the facts relied on, and within fifteen days from the date of filing
of any protest the Commission must make findings as to whether the protest
meets these requirements of the section. If the Commission so finds, the
application must be set for hearing on the issues specified in the protest,
as well as such other issues as the Commission may prescribe. The protest-
ant shall have both the burden of proceeding and the burden of proof with

respect to issues set forth in the protest and not specifically adopted
by the Commission. The Commission is directed to expedite protest hearing
cases and the effective date of the Commission's action shall be postponed
until the-Commissionts decision after hearing, unless the particular
authorization is necessary to maintain an existing service.

Subsection (b) of the proposal provides that if the Commission
is uniable to find that a grant of the application would be in the public
interest, it muist, before designating a hearing, advise the applicant
and all other known parties in interest of the nature and source of all
objections, and give the applicant opportunity to reply. If the Commis-
sion is still unable to make the finding necessary for a grant, it shall
designate the application for hearing and notify all parties in interest
of the matter in issue. Prior to ten days before the date of hearing
parties in interest. who have not been notified by the Commission may
petition to intervene. The applicant would have the burden of proceeding
with the evidence and. the burden of proof,

Subsection (b) of the present section, with respect to the form
of, and conditions attached to, licenses, is retained as subsection (d).

It should be noted that Section 12 of the bill (which otherwise
contains only editorial changes in Section 319 of the Act, and is not
separately discussed) would amefid Section 319 of the Act to provide
that applications for licenses shall not be subject to the provisions
of the proposed subsections (a), (b), (c) of Section 309. This amendment
is a consequence of the changes proposed in Section 309, since the
provisions of that section will apply to applications for construction
permits and it would obviously be unnecessary for them to apply also to
applications for licenses in 319 situations.
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The Commission has previously raised. strong objections to the

proposals contained in this section, It seems clear that they'are in
striking contrast to other provisions in this bill which are designed
to accelerate Commission action in handling applications. In no case
could the Commission designate an application for hearing before giving
all parties in interest written notification and the applicant an
opportunity to argue why no hearing should be held. This would require
both the staff and the Commission to consider any application twice
before designating it for hearing. Moreover, the section would apparently
require this procedure even in those cases where a hearing would be
required by the protest rule or by virtue of the fact that there was pend-
ing an application that was clearly mutually exclusive.

The Commission has also pointed out previously that the protest
rule, in addition to being undesirable, is also unnecessary. In view

of the Supreme Court decision in Federal Communications Commission v.
National Broadcasting Company (KOA), 319 U.S. 239, legislation is clearly
not necessary to assure a hearing to stations who would receive inter-
ference from a proposed station within their protected contours. It
appears therefore that the sole.effect of the proposal would be to permit
existing stations to delay Or prevent a station which would be an economic
competitor from securing a construction permit or license. At least for
the period of time that an application would be delayed, this provision
would serve to extend the license, of an existing station into a monopoly
and would be at variance with the basic philosophy of the Act that the
public interest in broadcasting would be served by competition. It is
also significant that the language of the amendment does not restrict
these provisions to broadcast stations and they would therefore be appli-
cable to proceedings in all the radio services, and would therefore permit
taxicab companies and industrial users of radio to delay applications,
of competitors.

It should also be pointed out that the Senate Committee Report
on S, 658 clearly indicated that econoamic injury within the meaning of
the Sanders ;case would make a person a "Wparty in interest." The House
Report does not mention the meaning of the phrase "party in interest.."
It appears tha.t .a party who could appeal under the Sanders case because
of economic injury could also protest. However, it does not:. appear
that the section as proposed would do more than confer standing to raise
issues other than economic injury, or overrule the Sanders.rule that
economic injury is not of itself a factor determinative of the public
interest.

The protest provisions raise the further auestion of whether
issues raised by a protest under the proposed provisions could be dis-
posed of by the Commission on the written pleadings' or would have to
be made the subject of an adversary hearing. The proposed protest
provisions state that if the Commission finds that a protest meets the
stated requirements(that it contain allegations of fact showing the
protestant to be a party in interest, and specifying with particularity
the facts, matters and things relied upon), the application involved
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"shall be set for hearing upon the issues set forth in said protest"
together with such issues as the Commission may add. While this'
language appears to be capable of an interpretation requiring a hear-
ing upon any issues specified by the protestant, that result would
be undesirable, particularly where the Commission could find, without a
fact-finding hearing, as a matter of law that a particular issue

has no relationship to operation in the public interest. It is believed
that under present law such i'ssues of law may be disposed'of on the
written pleadings and without an oral, fact-finding hearing. See
Federal Communications Commission v. WJR, The Goodwill Stationn Inc.,
337 U.S. 265. The proposed language might, however, be construed to
deny authority to the Commission to decide on the relevance of issues
proposed by a protestant in advance of a hearing,



Section 9. This section amends the provisions of Section 310(b) of
the Act relating to transfers. The existing provision prohibiting
the transfer of a license without a finding by the Coimnission that
the transfer would be in the public interest is expanded to include
construction permits. The existing provision in Section 319(b) of
the Act, which provides that construction permits shall not be trans-
ferred without the approval of the Commission, would be eliminated
by Section 12 of this bill as being no longer necessary in view of
the amendment to Section 310(b).

Section 310(b) is further amended by the addition of a
provision that an application for transfer shall be disposed of as
if the transferee were making application under Section 308 for a
permit or license, and that in acting on any such application the
Commission may not consider whether the public interest would be
served by a transfer to a person other than the proposed transferee.
In explaining this provision, the Conmittee report states: "In other
words, in applying the test of public interest, convenience, and
necessity the Commission must do so as though the proposed t rans-
feree or assignee were applying for the construction permit or
station license and as though no, other person were interested in
securing such permit or license."

rIt would appear from the language of the proposed amend-
ment and the report, that this amendment would restrict the Commis-
sion, in transfer cases, to determining whether the transferee is
qualified to hold a license or construction permit, and could be
interpreted to preclude any inquiry by the Commission into the
public interest considerations involved in the transfer itself.
The original Senate bill provided that in transfer cases the Com-
mission would be limited to determining whether "the proposed
transferee or assignee possesses the qualifications required of
an original permittee or licensee." In commenting on the Senate
bill, the Commission raised strong objection to this provision on
the grounds that it would open the door to trafficking in licenses
and would also seriously undermine the Commission's power to enforce
the Act and its Rules, since, presunmably, a licensee, even though
he had violated the Act or the Rules and might be in danger of
losing his license, could always transfer the license so long as
the proposed transferee met the minimum qualifications for a licensee.

The changed wording in the House wrsion raises a question
as to whether the Commission would merely be prevented from c nsider-
ing whether the transfer should be made to someone other than the
proposed transferee (as was formerly done under the Avco procedure
where an opportunity was given for others to request the facilities),
or whether it is intended in addition that the Coimmission may not
question the desirability of the transfer per se. The change in
wording made ;oy the House Committee leaves room for argument in
support of either interpretatior. The language of the House Report
sheds no light on this matte__
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Section 10o This section of the bill constitutes a substantial revision
of the provisions of Section 312(a) of the Com.munications Act which
presently provides only for revocation of station licenses. The bill
as passed by the Senate limited to some extent the circumstances in
which licenses could be irmnlediately revoked, but also added a provision
providing for the issuance of cease and desist orders and for revocation
of licenses where the licensee has failed to comply with a cease and
desist orders The House bill, however, goes beyond this, in general
conformlity with suggestions made by the Coimnission, to authorize the

ConmqissiQn in certain cases to suspend licenses, and also to provide
for a system of forfeitures in lieu of suspension; revocation, or the
issuance of a-cease and desist order, or in addition to the issuance
of a cease and desist order.

Specifically, Section (a) of the proposed revision would
authorize the Cormaissiorn to revoke licenses or permits or to suspend
licenses for a period of not more than 90 days, in five types of
situations, The second, authorizing such suspensions or revocations
"because of conditions coming to the attention of the Coimrission which
would warrant it in refusing to grant a license or permit on an original
application", is identical with the grounds now provided in Section 312
of the Act for revocation. However, under the bill as proposed, authori-
zations could be revoked or suspended for false statements made to the
Commission only where they were "knowingly made", and authorizations

could be revoked or suspended for failure to operate substantially
as set forth in the license or for failure to observe any provision
of the Act, or rule or regulation of the Cor:imission, only where such
failures are either"vwillful" or "repeated". These limittati.ons: on the
existing authority to revoke were proposed by the Cormmission itself)
since it is clear that the Commiission never has end never would revoke
any license for false statements unless they were "knowingly made,"
er unless the failure to operate in accordance with the license, or
in accordance with the Coimmi.ssionls rules and regulations, was "will-
ful" or "repeated.." However, the addition of this specific limiting
language was believed to be useful in order to allay the unfounded
suspicion that the Co;amission might conceivably abuse its powers.
In addition to these grounds for revocation or suspension of
authorizations, the new provision would authorize the Conmission to
take such action for violation of, or failure to observe, any cease
and desist oraer issued by the Coi.mission, a provision identical
with one taken frorm the Senate version of the bill,

One ground for revocation or suspension suggested by the
CoLmission in its proposed redraft of the bill has been eliminated.
This ground would have authorized revocation or suspension whore a
licensee or permittee engagcs in a course of conduct designed to
coerce other licensees or pormittees to violate the Act or the
Co!m,iissionts regulations, or engages in any course of conduct which
would have warranted the Coimiuission in refusing an authorization to
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such other licensee or permnittec. This provision had been suggested
by- the Co!miission to take care of the type of sitaaa.t.on involved in
the Don Lee case where the network itself, because of the 'lanner
in which the network regulations are necessarily written, had not
violated the Colwrissionts chain.broadcasting regulations, but had,
on the contrary, coerced its affiliates into violation of the
regulations. Deletion ol? this provision -will mean that networks
which induce other licensees to violate the Com2.Lissionts chain broad-
casting regulations will, in the absence of imodification of the
Comilissions chain broadcasting regulations, be subject to Coinii.ssion
sanctions only to the extent that the network is itself the licensee
of one or more stations, and its course of conduct is such that the
Corlmission determines, upon renewal or upon its application for
further authorizations, that, because of such conduct, it is not
qualified to be a licensee, The licenses of network-owned stations
could apparently never be revoked or suspended for such acts nor could
fines be irposed upon the network pursuant to the provisions of the
section discussed below.. On the other hand, to the extent that the
network could be said to have conspired to induce a violation of the
Cormiissionls rules and regulations, it light be possible to proceed
against the network in a criminal proceeding pursuant to the pro-
visions of Sections 501 or 502 of the Counmunications Act.

A proposed ne;- Section '312(b) contained in Section 10 also
provides that where any person has failed. to operate substantially as
set forth in a license or failed to observe any provisions of the Act
or any rule or regulation of the Cormli.ssion, the'Coinmission may order
such person to cease and desist from such action, even where such
failure was not willful or repeated. And, .s indicated above,
subsequent violation of such a cease and desist order could itself
be a. ground for revocation or suspension of a license.

A proposed new Sectior 312(c) would establish a new pro-
cedure to be followed by the Coi.dission before revoking or suspending
a. license, or issuing a cease aind desist order. iAs the Coummission is
aware, unde.r the procedures presently prescribed by Section 312(a)
of the Act for revocation clses- the Uo;r:iission revokes a license
subject to suspension of the rcn ccation order upon a written request
by the licensee for a hearing. This has led to confusion on the part
of the public since Coilnission orders have been described in the
press as fin-lly revoking the license authority, whereas such orders
have in reality merely constituted the initiation of revocation pro-
ceedings. The new procedure, ;vhich is substantially identical with
that contai.nod in the Senate bill :nrd lwas approved by the Commlission
in its colm'-.ents, provides that before revoking a license the Commnis-
sion shall first issue a show cause order affording the licensee or
permittee opportunity to show by evidence in a hearing vwhy it
believes that the revocatin., suspension, or cease and desist order
should not be issued. No final order of revocation or suspension,
or a ctase and aesist order, can be issued until after a hearing
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or the waiver thereof, - such hearing to be a full adjudicatory pro-
ceeding following the procedures set forth elsewhere in the bill.

Section 10 also contains authority, along the lines recom.
mended by the Comaission, for the Coamission to direct persons to
pay a forfeiture of up to $500 for each day of offense in any case
where it is authorized to revoke or suspend a license or perm.itto
issue a cease and desist order, or suspend a radio operators' license.
Under the provisions of the House bill, the Comm.^ission may inrLiediately
direct the licensee or permittee to pay a forfeiture, or miay do' so
after a revocation; suspension or cease and desist hearing, in lieu
of issuing anS such order, or in addition to issuing a cease and
desist order, Where the Coi,.ission chooses to iapose a fine
without initiating any revocation, suspension or cease and desist
order proceeding, it is required to inform the party of his apparent
liability for the forfeiture of a specific sum of money and afford
him an opportunity either to secure a hearing.or to submit a w-ritten
request for remission or reduction of the amount of forfeiture which
has been iimposed, Upon final determination of forfeiture, the party
involved must be given at least 30 days in which to pay the sum to
the Treasury of the United States, and if the sum is not paid within
the period specified, suit i.ay be brought by the Department of Justice
to recover the forfeiture in accordance with the provisions of Section
5041 of the Act.

Finally, the House proposal contains two provisions not
contained in the Cornu.ssion's draft proposal° In the first place
the burden of proceeding with the introduction of evidence and the
burden of proof is expressly placed upon the Cormmission in all cases
coming within the section. In addition, the provision of Section 5b)
of the Administrative Procedure Act providing that, except in cases
of willfulness or where public health. interest,or safety othc).nvise
require, prior to institution of agency action "facts or conduct
which might warrant such c tion shlll have been called to the atten-
tion of the licensee by the agency in writing and the licensee shall
have been accorded opportunity to demonstrate or achieve compliance
with all lawful requirements" is: expressly made applicable to Com-
mission proceedings looking tovra.wrd the issuance of a cease and
desist order or the imposition of a forfeiture. The language of Sec-
tion 9(b) of the Administrativ,3 Procedure Act is now applicable only
in suspension or revocation cases. These provisions raise the salme
qaustions as do Section 9(b) of the administrative Procedure Act as
to the necessity for affording an "opportunity to demonstrate or
achieve compliance with all lawful requirements" with respect to
non-recurring.or non-continuing acts which by their nature cannot be
rectified or corrected once com.lirmitted. Furthermiore, this probl.emi is
complicated by the fact ohat since cease and desist orders may be
issued for acts which are not willful or repeated, this provision
would in many cases require special notice and an opportunity to
achieve or demonstrate compliance with lawful requirements before
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the Cormilission could institute proceedings looking toward issuance
of a cease amd desist order, and to that extent ,would weaken the
effectiveness of the cease and desist procedure, itself intended
for use in cases of non-willful actions

Section 11. This provision of the bill is identical to a provision
of the Senate version and would add a new Section 316 to the Act
relatirg to modification of construction perm-i.ts and licenses.
Secti'n 312~h) of the present Act provrides for modificlations, but
in view of -the fa't tha't lider this bill Scction 312 relates to
sanct.oas, th.: authority to modify is omiit'ued fror-m Section 312
and is dealt wwith in a new section.

This section retains the present provision of Section 312(b)
authorizing the Commission to modify licenses and construction permits
if it finds the public inte-rest will be promoted, or if the Act or
any treaty will thereby be eore fully complied with, However, the
present Act provides that before an order of m..odification becomes
final a licensee or permittee rust be notified in writing of the
reasons for the modification and be given a reasonable opportunity
to show cause why an order of nodification should. not issue, while
the House bill would require that the licensec or permittee be given
at least 30 days to show cause, at a public hearing, if requested,
why such an order should not issue. There is also a provision that
in any hearing conducted pursuant to this section, the Coiirnission
shall have the burden of proceeding with the evidence and the burden
of proof. The Cormmissiorn aas previously approved these provisions
and they were incorporated in the Coi.'mLissiorns redraft of the I/ictarland
bill.

It should be n,;ted, hcvever, that the previous comments of
the Commission were subt-Ltted before tne EAlRC agreement was concluded
in Geneva, 1951. in ca:rying out its obligations under the agre3rent,
it wi.ll be necessary for the C)Jm.miss:..on to modify the licenses of a
great number of stations in ord.er to bring the Atlantic City Table
of Frequency Allocations into effect, in mr:ny instainces-there will
be a critical time element involvted in the implemcntation program,
and the added procedural requir-ement proposed in this section may
hamper the Commission in carrying out the necessary modifications of
licenses,

Section 12. This section is discussed with Section 8.
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*ection 13. This section amends Section 402(a) to conform to Public Law 901,
81st Cong., providing for suits to secure review of final Commission orders, other
than those referred to in Section 402(bj, in the courts of appeals.. Public Law
901 refers, however, to "final" orders and the new section does not. The present
Section 402(a) does not contain the word "final" either, so the new section will
probably be limited to the final orders mentioned in Public Law 901, as is the
present 402(a) by judicial construction. The present Section 402 (a) refers to
enforcement of orders, but Public Law 901 does not nor does the new proposed
Section 402(a). The Senate version of 402(a) and the Commiission's revision con-
tained the word "enforce." This is eliminated. Enforcement of Commission orders
will therefore be handled in the district courts as provided in Section 0C1 of the
Act.

Section 13 also amends Section 402(b), not only to revise its language
in accordance with the new definitions, but also to provide specifically for
appeals (1) by parties to applications for transfers which are denied, (2) appli-
cants for permits under Section 325 or permittees under that section whose permits
are revoked, (3) holders of construction perinits or licenses whose permits or
licenses are modified, suspended or revoked, (4) any other person who is aggrieved
or whose interests are adversely affected by an order granting or denying one of
the applications above-mentioned, (6) any person upon whom a cease and desist
order is served (under Section 312 as revised) or (6) any operator whose license
is suspended. These provisions are substantially the same as those in the Senate
version of 402(b) and. the Commission's revision, except that the Senate version
also provided for appeals by parties aggrieved by the declaratory order providedI r in the proposed revision of Section 401 contained in the Senate version but
liminated in the House version, as recommended by the Commission.

Section 13 also provides for the appeal procedure under Section 402(b)
which was in the Comirission's proposed revision of the Senate version and in the
Senate version, except that both the Senate and the new House committee proposals
provide that upon a remand the Commission shall decide upon the basis of the
old record unless otherwise ordered by the court, and that the new bill pro-rides
for Suprerme Court review only by way of certiorari, while the Conmission and
Senate versions provided for direct appeal to the Supreme Court from the Court
of Appeals in revocation proceedings or upon failure to renew a license. The
remand .rovision overrules the Pottsville case and may make necessary frequent
requests to the court to permit opening the r-cord where parties change, the
evidence has become stale, etc. The Commission previously objected to this pro-
vision. Requiring certiorari for Supreme Court review seems desirable since few
Commission cases under 402(b) involve broad principles of federal law of wide
effect, Ihe change from direct appeal specified in the Senate bill to the
certiorari procedure now in force, was strongly urged by spokesmen for the United
States Supreme Court.

Section 14. 2Tis section relates to Section 405 of the Act concerning rehearings.
The present section of the act permits petitions to be filed for rehearing within
20 days after a decision is effective in cases arising under Title III, and at
any time in other cases. Moreover, under the present section, a petition for re-
hearing may be filed in any case only by a party thereto, except that in Title
III cases any person aggrieved or whose interests are adversely affected may
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file such a petition. The proposed amenirrent would perrmit a p:,tition for re-

hearing to be filed in all cases within 30 days of the date on which public
notice is given of the decision, and by any party to the proceeding, or by any

other person aggrieved or whose interests would be adversely affected.
The proposed amendment also provides that a petition for rehearing is

not a prerequisite to seeking judicial review, except wh-re the party seeking
review was not a party to the proceedings or relies on questions of fact or law

uoon which the Comrission has not been afforded an opportunity to pass. s'he

amendment also would add a provision specifying that the time for filing an

appeal under Section 402 shall be computed from the date upon which public notice
is given of orders disposing of all petitions for rehearing filed in any case.

The KHouse amendment eliminates the provisions in the Senate bill, to
which the Comrmission objected, which would have restricted the Commission to con-

sidering only newly discovered evidence upon rehearing and would have made

petitions for rehearing serve as an automatic stay of the effective date of any

Commission order. The amendment contained in the House bill was in the Commis-

sion's redraft,

Section 15. This section is discussed with Section 5.
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Section 16. This section amends Section 410(a) of the Act, concerning
the use of joint boards, to make such use subject to the provisions of
Section 409(a) which, if amended as proposed, will provide that in cer-
tain cases a hearing may be held only by the entire Commission Or by
an examiner. It deletes the language in the present Section 410(a) to
the effect that a joint board shall have the same powers as a member
of the Commission when designated to hold a hearing, since it is
proposed to eliminate from 409(a) the present language with respect to
designation of individual Commissioners.

Section 17. This section, the last, provides that the act shall take
effect on the first day of the first month which begins more than sixty
days after the date of enactment, except that requirements imposed by
procedural changes shall not be mandatory&as to any agency proceeding
(as defined in the Administrative Procedure Act) initiated prior to
the effective day and that the amendments to the review provisions
shall not apply to pending court actions. The act does not spell out
what are procedural changes, and while some matters, such as the pro-
vision with respect to consultation by examiners with other persons,
are clearly procedural, there may be some doubt about others, such
as the transfer provisions, It is also not entirely clear when a
proceeding is "initiated" under this section. For example, there might
be some doubt whether a rule making proceeding was initiated by a notice
of proposed rule making issued by the Commission, or by the institution
of an investigation Or the receipt of a petition requesting rule making
where either of these led to rule making. Similarly, a question could
be raised, in the absence of more specific language, as to whether
licensing proceedings are initiated by the acceptance of an application
for filing, or only when processing on such application actually starts
or, even, only when the Commission actually takes some action on the
application. Since, if the bill passes at any time within the next
few months, there will be many applications on file, but not yet reached
for processing, and they should be treated the same as others at a
more advanced stage (especially since they may be found to conflict
with such more advanced applications), it would appear that adminis-
tratively the first of these possibilities is clearly preferable,
Nothing in the bill or the House Report prejudices such an interpre-
tation of the present language, but its vagueness might lead to dispute.
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FEDERAL COP7'1NI CATIBOS COIIMISSION
Washington 25, D. C.

May 1, 1952

Honorable Sam Rayburn
Speaker of the House of Representatives
Washington 25, D. C.

Dear Mr. Speaker:

The purpose of this letter is to point out to the Congress,
as is more fully detailed in the attached memorandum, the Commission s
firm belief that the en:ctment, in its present form, of S. 658, a bill
to amend the Communications Act of 1934, now pending before the House,
would have, as a principal detrimental consequence, the disruntion 7or'
the Commission's functions. It would cause serious delars in the
processing of applications for radio and television station licenses
at a time when we are about to undertake the processing of hundreds
of applications for new television stations.

These consequences, we believe will flow chiefly from the
provisions of the proposed Section 5(c) contained in Section 5 of
the bill, the proposed Section 409(c)(2) in Section 15 of the bill, and
the proposed revision of Section 309 contained in Section 8 of the bill,
The Commissionts position with respect to other'provisions of this bill
are of record.

The first two of these sections would deprive the Commission
of the benefits of consultation with any members of its staff in
adjudicatory proceedings which have been designated for hearing, with
the exception of a single professional assistant provided for in a
proposed new Section 4(f)(2) of the Act. These provisions, depriving
the Commissioners of the staff assistance vital to their decision of
the complex cases with which they must deal, canonly result in the
serious disruption of the Commission processes and in substantial
and unnecessary delays in deciding hearing cases.

The other section would make extensive changes in the pro-
visions of Section 309 of the Communications Act relating to the process-
ing of radio and television applications. It would require double
processing and Commission consideration of all applications which must
be designated for hcaring and, as a result of tho new "protest procedure"
reouire a large number of unnecessary additional hearings. It would,
consequently, impose upon the Commission an unnecessary additional pro-
cedural workload which is certain to delay all grants of radio and tele-
vision applications, increase substantially the Commission's budgetary
requirements, and add to the already substantial cost of securing a
radio or television license.

Because of absence, Commissioner Jones did not participate
in the formulation of these views,

By Direction of the Commission

Paul A, Walker
Chairman
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consequently, impose upon the Commission an unnecessary additional pro-
cedural workload which is certain to delay all grants of radio and tele-
vision applications, increase substantially the Commission's budgetary
requirements, and add to the already substantial cost of securing a
radio or television license.

Because of absence, Commissioner Jones did not participate
in the formulation of these views,

By Direction of the Commission

Paul A, Walker
Chairman
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Cctober-l, ] 957.

Hinorable R C.l'rt S rosser
Chairmnn, Committee oil Interstate

and I'Fareign Commerce
House oJf Rpresenta-tives
WJashingt,on, D. C

Dear Congressnan Crosser:

The Federal Communications Comnission Mw.sh's 4;o take this op..?crun:ityr
to request the consideration br your Comnmittee of a change -in the Conanissiorns
proposed soubstitube for Section. 1oL ct 8, o53, a bu.l to mme.ld i-he ComrLunicat'ions
Act of 1)3Lo -.

S, , 65d8 was lPe.scd ?y -,he Sena.be on 7'ebruary 5, 1951, and is present-
ly before -he House Coirmittee O;n Interstyste and F:;reign Comz.,erce. The Comr
moJssion has previo'islyr submitted a propooed revisi;n of S. 65Q, Sectio:. 9
of the Commission's proposed rev-isf on; a copy of '.'rich is enclosed hereCwith
as Appendix A, is -a sal-stitate fo'r Section 11 of the bill passed by th3 Sernate,
and corta;inr an additional orovi.sion rovi.di.ng for the imposition of' reason-
sble for.teitulres by the ocmnm;.s::ion for the vioc.at;.on of the Cosmm,lnimcations
Act or the ]omnission's rules. Tnis prorislcn, which would be a new Secticn
312(d) of the Corrmvtnications Act, has been reconsidered by the Commission.
It is believed desirable to replace it i- rith a revised Section 312(d), a copy
of v,hich is encl].osed herewith as Apper.dix B.

Tne Comm;.ssion has previousl.y stated its agreelernt with the purpose
of S. 658 to provide additional sanctions less stringent in nature than the
irevocation of a ]:icenase, and it:s bolief that cease and desist orders alone
will not adequatel.y meet the pr'oblem,, 'Its propo3al for the power to impose
reasonable forfeitures for violation of Vhe Comnurli-atiolns .Ac, or the Com-
rlission s rules was based upon 'this belief,

In many instances, present erorcemenrt procedu.res ay-e u:dul.y cumn-
bersome and severe, In the safct.r and special radio services field, for
example, most violations ere individual ly of a comparatively minoor nature,
such as failure to comply wi'Ln the rule,3 requiring transmitter measurements
to be made at regllar intervwls or fail..i.e io att;ach identification car(Is to
transmitterse However, althcugb such violai.iors :a.y not warrant revocation
of a license or the institutiol) of crizirlal proceedings, they constitute a
major i.mpediment to effective implemerrtation of the Act,. Reported violati. ns
in this field alone are estima";ed for th.^ fis-al -rear 1.50 at approximately
2O,600, Violations %by stations abloard smalJ. boats. particularly fi'shinr
vessels operating in remote areas, are very nuleeroLs and trollublesome.
special enforcement campaign corducted during i.arch 1950 shcwee that of 163.
ship telephol,e stations irnspectcd 120 were not in comoliance with one or-
more of the rmmaissious ftules Goie.rni.nE Saip ';ervic, TIhe other servi,:?s
present a similar picture of the need for anr ex:peditious enforcement rmethod
2ess severe tharn revocation and adtlni:istratively less cumbersome thar. the
cease and desist order procedure,
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The Ccmmissionls present proposal makes clear that a proceeding
looking toward the imposition of a forfeiture may be instituted as an inde-
pendent alternative to the issuance of an order to show cause looking toward
revocation or suspension of a license, or the issuance of a cease and desist
order. It also provides for the imposition of a forfeiture as an alternative
remedy after hearing on an order to show cause and a determination that imposi-
tion of a forfeiture provides an adequate remedy in lieu of a final order
cf revocation or suspension or issuance of a cease and desist order, or should
be imposed in addition to a cease and desist order. The provision safeguards
the right to a hearing before the Commission in either type of proceeding.
The Commission believes that its present proposal is simpler of administra-
tion than its previous proposal,that it mere clearly provides for independent
forfeiture proceedings, and that it is better adapted to correction of the
numerous but predominantly minor violations with which it is concerned.

The Commission therefore respectfully urges that consideration be
given to this proposal in lieu of its previous proposed revision of Section 11
of S. 658.

By Direction of the Commission

Wayne Coy
Chairman



Appendix A

Sec. 9. Section 312 of such Act, as amended, is amended to read
as follows:

NADMINISTPAiIVE SANCTIONS

"Sec. 312. (a) Any station license may be revoked or suspended
for a period not to exceed ninety days, and any construction -ermit may be
revoked -

1(1) for false statements knowingly made either in the appli-
cation or in any statement of fact which may be required pursuant to sec-
tion 308;

"(2) because of conditions coming to the attention of the
Commission which would warrant it in refusing to grant a license or permit
on an original application;

"(5) for willful or repeated failure to operate substantially
as set forth in the license;

11(4) for willful or repeated violation of, or willful or
repeated failure to observe, any provision of this Act or any rule or
regulation of the Commission authorized by this Act or by a treaty rati-
fied by the United States;

"(5) because the licensee or permittee (or any person control-
ling, controlled by, or under common control with, such licensee or per-
mittee) has engaged in a course of conduct designed to persuade, induce,
or coerce any other licensee or permittee (A) to violate or fail to
observe any of the provisions of this Act or any rule or regulation of
the Commission, or (B) to engage in any course of conduct which, under
any rule or regulation of the Commission, would warrant the Commission
in refusing to grant a license or permit to such other licensee or permittee;

t(6) for violation of or failure to observe any cease end
desist order issued by the Commission under the section.

"(b) T'here any person (1) has failed to operate substantially
as set forth in a license, or (2) has violated or has failed to observe
any of the provisions of this Act, or (3) has violated or failed to observe
any rule or regulation of the Commission authorized by this Act or by
a treaty ratified by the United States, the Commission may order such
person to cease and desist from such action.

"(c) Before revoking or suspending a license or revoking a
permit pursuant to subsection (a), or issring a cease and desist order
pursuant to subsection (b), the Commission shall serve upon the licensee,
permittee, or person involved an order to show cause why an order of
revocation or suspension or a cease eand desist order should not be issued.
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Any such order to show cause shall contain a statement of the matters with
respect to which the Commission is innuiring and shall call upon said
licensee, permittee, or person to app-?ar before the Commission at a time
and place stated in the order, but in no event less than thirty days after
the receipt of such order, banld give evidence upon the matter specified
therein; except that where safety of life or property is involved, the
COmmission may provide in the order for a shorter period, If after hear-
ing, or a waiver thereof, the Commission determines that an order of

revocation or suspension or a cease and desist order should issue, it shall
issue such order, which shall include a statement of the findings of the
Commission and the grounds and reasons therefor and specify the effective
date of the order, and shall cause the same to be served on said licensee,
permittee, or person.

"(d) In any case where the Commission is authorized pursuant
to this section to suspend. or revoke a license, or to revoke a permit, or
to issue a cease and desist order, the Co:.amission, after the heariing

required by subsection (c), or waiver thereof, in lieu of revoking or sus-
pending a license, or revoking a permit, or issuing a cease and desist
order, or in eddition to issuing a cease and desist order, may order the
licensee or permittee to forfeit to the United States the sun of $500 for
each dot duhring which the Commission finds that any offense set forth in
the order to show cause issued pursuant to subsection (c) occurred, or such
lesser sun as the Commission may find appropriate in the light of all the
facts and circumstances of the particular case. Any forfeiture ordered by
the Commission under this subsection shall be paid by such perrittee or
licensee to the Treasury of the United States within thirty days after the
public notice of the order of the Comnission unless the Comrmission shall,
upon application, extend the time for payment, and, if not so paid, the
license or perr.it shall be deemed revoked and shall be surrendered forth-
with unless within such time the licensee shall file a suit in accordance
with the provisions of section 402 (a) hereof to enjoin or set aside the
order of the Conmm.ission. If the order is sustained, the forfeiture, together
with interest thereon, shall be -aid into the Treasury of the United States
within thirty days after public notice of the order of the court unless the
Conrmission shall, upon aipplication, extend the time for payment, and, if
not so paid, the license or permit shall be deer.ed rev6ked, and. shall be
surrendered forthwith°

,t(e) Any station license granted under the provisions of this
Act, or the construction .ernit required hereby, :.lay be modified by the
Corumission either for a limited time or for the duration of the term
thereof, if in the judgment of the Coomission such action will promote
the public interest, convenience, and necessity, or the provisions of
this Act or of any treaty ratified by the United States will be more fully
corpllied with: Provided, however, That no such order of r;odification shall
become final until the holder of such outstanding license or permit shall have
been notified in writing of the proposed action and the grounds or reasons
therefor and shall have been given reasonable opportunity, in no event less
than thirty days, to show cause by public hearing, if requested, why such
order of modification shout not issue. Provided, That where safety of life
or property is involved, the Cor:;mission ._y, by order, provide for a
shorter period of notice."

"(f) In any case where a hearing is conducted pursuant to the pro-
visions of this section, both the burden of proceeding with the introduction
of evidence -nd burden of Droof shall be ul-on the Com-ission."



APPEITDIX B

(d) Excent in so far as other provisions of this Act provide
for specific forfeitures, in anyz case where subsection (a)
or (b) of this section nrovides for the revocation or
suspension of a license, the revocation of a const'ruction
permit, or the issuance of a cease and desist order, and
in any case where section 5C3(m) of this Act Provides for
the suspension of an oneratorTs license, the Commission may
direct the *nayment of a forfeit.ire to the United States of
the sum of $500 for each day dcuring which any offense
specified in subsection (a) or (b) of this section, or in
section 303(m), occurred, cr suzh lesser sum as the
Commissi.on mav find arnrooriate in the light of a.li of the
facts and circumstances of the particular case. before
the imposition of aay forfeiture herein orovided for, the
Commissi.on shall serve a notice of annarent liability for
the forfeiture of a specific sum of money, which sum may
be determined by the Commission on the basis of information
then before it. Such notice shall give a reasonable
opportunity to anpply for a hearing, or, if a hearing is
waived, to submit a written request for remission, or
reduction in the amount of the forfeiture, such written
request to be supported by a statement of the facts
warranting remission or reduction. The Commission, upon
final determination of the amount of any forfeiture, shall
give notice thereof and specify The time, not loss than
30 days after receipt of notice, within which to aay such
sum into the Treasury of the United States.. If not paid
within the period specified, suit may be brought as provided
in section 504 of this Act for recovery of a forfeiture.
In any case where the Commission has sorved an order to show
cause pursuaint to subsection (c) of this section, the
Commission, after herring or waiver thereof a.s therein
provided, may, in lieu of revoking or suspending a license,
or revoking a permit, or issuing a cease .nd desist order,
or in addition to issuing -. coase sad desist order in such
proceeding, impose the forfeiture provided for in this
subsection. If a hearing is waived, a reasonable orJportu-nity
shell be given to submit a written requcst for remission, or
reduction in the amount of the forfeiture, suunorted by a
statement of the facts warranting remission or reduction,
Any forfeiture ore.ered aftor the service of on order to show
cause shall be collected as rrovided above.



Commissioner Bartley

FROM: Phil

SUBJECT: Amendment of Section 310 (b) of the Act
to include transfers of construction permits.

1. The McFarland amendments of 1952 (S-658) modified
Section 310 (b), which was applicable only to transfers of station
licenses, to apply also to transfers of construction permits.

Existing Drovision:

Sec. 310 (b)

The station license required hereby,
the frequencies authorized to be used
by the licensee, and the rights
therein granted shall not be trans-
ferred, assigned, or in any manner
either voluntarily or involuntarily
disposed of, or indirectly by trans-
fer of control of any corporation
holding such license, to any person,
unless the Commission shall, after
securing full information, decide
that said transfer is in the public
interest, and shall give its consent
in writing.

TO:


